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UNI TED STATES OF AMERI CA

JUDI CI AL CONFERENCE OF THE UNI TED STATES

- - - - - - - - - - - - - - - _X
Hearing on Proposed Anendnent

to the Federal Rules

Appel | ate Rul es.

- - - - - - - - - - - - - - - _X

Tuesday, January 25, 2005
Thurgood Marshal | Federa
Judi ci ary Bui |l di ng
One Colunbus Circle, NE
Washi ngton, D.C
The hearing in the above-entitled matter
convened, pursuant to notice, at 10:32 a.m

BEFORE:

THE HONORABLE JOHN G ROBERTS, JR
Judge, U.S. Court of Appeals
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PROCEEDI NGS

JUDGE ROBERTS: Let me call this hearing
of the Advisory Judicial Conference Advisory
Conmittee on the Federal Appellate Rules to order
We're here today to hear testinony from Leroy
White, Esq., from Baton Rouge, Louisiana, who has
submitted--1 see two letters to the conmmttee dated
January 3rd and January 19t h.

MR VWH TE: Yes, sir.

JUDCE ROBERTS: M. Wite, welconme to
Washi ngt on, and pl ease proceed.

MR. WHI TE: Thank you. Thank you, Your
Honor. 1'mall choking up. |'mhonored to be
here, and | thank the committee. | have a--1've
had some terrible encounters with other |awers,
and | think the Suprenme Court of the United States
is partly responsible. For one thing their past
deci sions have allowed | awers to advertise. That
was a terrible blunder as far as |'m concerned.

On ny honme state of Louisiana | awers just
crowd the television channels with advertisenents

about their practice. Wen | started practicing
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1 | aw 50-sone years ago, you weren't permtted to do
2 that, but now, all day long every day of the week,
3 some |lawyer is on television pronulgating their

4 practice. That's a terrible thing.

5 One lawyer in particular--1 don't want to
6 call his nane--but he'll get on television, and
7 he'll say, "I have recovered mllions of dollars

8 for tort clients, autonobile clients, accidents--involved in
9 accidents.” And then he starts

10 changing it from saying he had recovered mllions
11 of dollars. He started adding a little phrase in
12 there, "For thousands of clients.” | don't think
13 he should do that. That's one thing.

14 The other thing is class actions. d ass
15 actions, in nmy opinion, are one of the greatest

16 wrongs done by | awers, and they enphasize the

17 conduct of judges. But it's the |awers that are
18 the greatest crimnals. | know two | awers--one is
19 an ex-federal judge. H s name is Judge Robert

20 Collins. He and | served as Adjunct Professors at
21 Sout hern University Law School at the sane tine.

22 When he was on the faculty with ne he appeared to
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be very arrogant. M wife was one of his students.
Then, | o and behold, he was charged with bribery
and other crimes. And | want to personally
congratul ate the commttee for taking part in that
and denmandi ng that sonme action be taken agai nst
him And because of the Judicial Conference's
action, he was forced to resign, and that was a nman
that | knew, personally. And, of course, he was a
federal judge

And Senator "Huey" Russell B. Long vouched
for himwhen he was appointed to the bench, because
of delays taken in his confirment by the United
States Senate. | learned later that senators were
taking bribes, United States senators, and "Huey"
Russell Long was involved in three that | know
about, two in Al abama and in--in Judge Collins.
And yet he was a-bid by a |ot of people in
Loui si ana, and we just can't continue to have
things like that. He finally died, and Judge
Col I'i ns was puni shed, which was right.

Now, the other |lawer | know from Fl ori da.

Hs nane is M. Gary. He owns a G4, for one thing.
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Yeah. And | know him personally, but | read in
some of this material | have here that he won a
big, big multimllion-dollar suit against Anheuser-Busch,
the beer conpany. Now, the Florida Bar is

i nvestigating him M sconduct. And he was a
invitee at Southern University Law Schoo
commencenents on two--past three occasions. Two |
know about, but he never tal ked about honor, the
honor of the profession, the honor of judges, and
the honor of lawers. That's why we have to have
an enphasi s made.

JUDGE ROBERTS: | noticed in your letters
that the one on January 3rd, you tal ked about the
electronic filing rul es?

MR VWHTE: Yes, sir. Yes, | am |I|I'm
getting to that.

JUDGE ROBERTS: | wonder if we could have
your views on that.

MR WH TE: Yes, sir.

JUDGE ROBERTS: Al right.

MR WH TE: The criticismthat | have of

the electronic filing is that you have an opt out
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clause in there. That's ny mpjor, nmajor criticism
and | was trying to save it for last, |I'msorry.

JUDGE ROBERTS: Well, | don't mean to get
you out of order, but | notice that the commttee's
focus is on the Proposed Rul es.

MR VWHI TE: Yes. Yes, | understand.
think that "are required" clause--that "opt out”
cl ause weakens the proposed amendnent to
subparagraph A2a(D). That's ny nmjor, major
criticism and the reason | say that is because
call all the circuits, call all the judges--or the
clerks, rather--and only one has sent ne a copy of
this requirenent provision. That's the 11th
Crcuit. And | started reading onit, and | said,
"Why is it we don't have other circuits requiring
electronic filing?" And so on that | traced that
back to the opt out clause. So long sa they don't
have to do anything, | don't believe they will do
anything. And that's ny attitude.

JUDGE ROBERTS: So you think they should
require the el ectronic--

MR VH TE: Yes, sir, they should require
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the electronic filing. Now, the reason | favor the
require is--require the electronic filing is
because if they don't require it, it will not be
done. | started to call the clerk again after she
was so kind to send nme a copy of the rules, which
attached to one of ny--uh--but | deci ded maybe
shouldn't do that, so | didn't doit. | wanted to
find out why the 11th Crcuit had required
electronic filing over against paper filing. But
they've done it, so | said nmaybe | shouldn't take
it any further. But if you put the requirenent in
there, there will be nore openness.

And the other thing about it, | also had
sonme objections to having unpublished rulings.

JUDGE ROBERTS: Yes. | noticed that was
the subject of the rest of your letter. Wat are
your views on the No Citation Rules for the
unpubl i shed opi ni ons?

MR WH TE: Yes, sir. Well, | think the
E- governnent Act of 2002 partially covers that.
Since all the courts have websites and all of them

are online, they aren't going to publish the
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unpubl i shed rulings, too. But before that | had an
obj ection. Now, ny objection was as a | awer, not
as an inpartial observer. Wen those judges nake
bad deci sions they're just unpublished, 'cause |'ve
tried many cases and when they are weak, they don't
publish them And some judges know their decisions
are weak or controversial, but they will not--would
not like the public to know exactly what happens in
a case.

| have had a case, Your Honor, where a
judge denied ny notion for an appeal. It was just
al most i nmpossible for ne to believe that a judge
would do that. And ny wife was a | awer, and she
said, "Leroy, you better get onto that Judicia
Admi ni stration Committee in New Ol eans and do
sonet hing about that." She said, "Your client
doesn't know what you're thinking." So | went down
there and | talked to the young adm nistrator in
the Judicial Admnistrator's office. | talked to
the person who did the groundwork, and | went over
it with her very carefully.

| said as each state is interlocutory and
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that | would not be entitled to an appeal unti
after it was finished. | said, "I don't agree with
that."

And she said, "I don't either." She said,
"But we want you to wite a letter to the judge,
just a letter to him and tell himhow you feel."

| said, "No, ma"am | can't do that."

She said, "Well, why not?"

| said, "Because by that time ny appea
rights will have | apsed."”

She said, "Oh, all right." She said, "You
wite the letter and give it to ne, and he better
hope that he did this because he was new. "

I got my Wit of Mandarmus to himin the

1st Circuit maintained by the court, and | saw one

of the judges in the "pollution (?) bureau," Judge
Sidewire. He said, "How you doin', Leroy?"

| said, "Pretty good, Your Honor." |
said, "I don't want to say what I'mgoing to say."

He said, "Well, say it anyway."

| said, "I was so goad that you wote that

opinion in ny favor."
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He said, "It was payback tinme, Leroy."

| said, "Thank you." | carried ny wife
down there with me, so | know about these things.

Now, but on the--back to the main topic
agai n, and one of these docunents that | have on
rul emaking, all of them going to how the Judicia
Conference in Septenber, federal rul emaking, goes
in some of these aspects of the problemw thout the
general public knowing it. And sonme of the people
that wite on the topics are not really in good
faith either, 'cause they usually have an ax to
grind. That part | don't like. | would like to
have straightforward outside analysis, if possible.
But we don't have that.

So it's going to be up, and it's saying
here that you neet in Septenber and in March, you
know, the tines you neet, and | | ooked at
everything that was done in those rul enaki ngs.
During that tine, it had al ways been progressive
like I think it should be. But you have to have it
so that other people, strong people, inpartial

peopl e, want the sanme thing, and if you don't have
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it like that, you're going to blunder along a |ong
time. That's the way | look at it.

And al so, some of this effort has been
made back to 1993. That's a long tine, and
sonet hi ng shoul d have been done by then. The--of
course, some of the troubling aspect is that somne
of the riders are not really in good faith, so we
have to consider everything that's relevant to the
problem There is a book published in Louisiana.
It's "A Bad Bet on the Bayou." | had a client that
was disharred, and he had me to represent himin a
tax matter, and on the way to the |lawer's office
that he was working with, he told ne that the
| awyer was a crook. He said, "I'ma crook, and
he's a crook."

| said, "Wiat do you want to tell ne that
for? 1 don't want to know that. | want to know
about the tax case.”

He said, "I never saw a | awer that didn't
listen to what his client had to say."

I said, "Al right." Now, he filed a big

class action suit against Shell G 1, the Norcork
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1 Refinery case, and he also filed one, the Gentile

2 case. And what they would do, Your Honor, they

3 woul d get young | aw students to go on those

4 conmunities where one--the first one was an

5 expl osion. The second was a fire, the Gentile

6 case, and they would hustle up clients and get them
7 to sign on the dotted Iine. The |lawer wasn't even
8 a participant in the litigation. He didn't file a
9 petition. The man that | represented filed a

10 petition before he was disbarred. The other |awer
11  took over |ater

12 And he wouldn't pay nme. | charged him
13 $1,000. He wouldn't pay nme. He said | didn't want
14 to work on his case any nore. But he had a | ady

15 working for himin his office, and she said, "Onh,

16 you're Leroy Wite."

17 | said, "Yes."

18 She said, "Wen was the last tine you saw
19 J.T.?"

20 I said, "Well, I"'mnot working for him

21 anynore."

22 She said, "He got nurdered." Ch, yeah,
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1 Your Honor. that's the way it goes.

2 | said, "He did?" She said yes.
3 "Wl l, how do you know all about it?"
4 She said, "Because | worked for him

5 was a crook, and that | awyer he associates with is

6 a crook. You got to know about these things.

7 | said, "He was?" She said yes.

8 Then they had a railroad accident, and
9 both of theminvolved in it. She said, "Wen he
10 got disbarred, he becane an associate pastor of a

11 church, (laughing) the G eatest Thing John Bapti st

12 Church." As | indicated, my daddy's a Bapti st

13 m ni ster, so when he got--he got too troubl esone,

14  sonebody killed him He was nurdered. The police

15 departnent said they were trying to rob him

16 had a | ot of |uxury autonpbiles.

17 | said, "Gollee." So | to the police

18 departnent. M.--the nman that had been the U. S

19 Attorney that prosecuted Governor Edwards--private
20 U S attorney now. | went to his office. | talked
21 to Ms. Stackhouse, who was this chief prosecutor.

22 He said, "You believe Sibley killed him" | didn't
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answer that 'cause | don't know whether Sibley
killed that man or not, but | know they hired four
young bl ack boys--that's what the police told me,
not the one that investigated the nmurder. But sone
of the others came to ne and told me, said, "Those
boys be on dope and the like, and they'Il take
$1,000 and go kill sonebody if you want them
killed." Onh, yeah.

So they tried to help ne. The deputy--the
detective that was on the case called ne at hone,
told me he wanted to tell ne about the case, said
it happened the way he said it happened. | said,
"Well, | don't know that, |'mjust going by what |
heard ot her people saying, what they would tel

nme. So--but one of the enphasis in these articles
is that we need nore openness. That's one of the
maj or enphases.

| agree with that, but it's contradicted
by another statenent in there that the internet
woul d gi ve us nore openness, and everybody's

subj ect to openness because of the internet and

electronics. It doesn't appear to be the case
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because | doubt whether people are going to
voluntarily admt that the parts they put in there.

The last thing, when i was teaching at
Sout hern Law School, there was a big collision on
the M ssissippi River, Enbree Bars Line. Right
after that big collision, the | argest swoop-down on
that to get in there and get on the ground fl oor
Sone | awyers who becane involved in that had been
my students at the | aw school, and one of themtold
me, specifically--he was on the city council and he
|ater got to be a state senator--he said, "I'm
taki ng your class, Professor.”

| said, "All right."

He said, "Don't | get an A
aut omatical | y?"

| said, "Oh, no. You 'bout to get a F, or
throwmn out, automatically." | don't want to cal
his name. But he's a judge now. You see how it
figures?

JUDGE ROBERTS: He nust have passed the
course, then.

MR VWH TE: (Laughing.) Well, all these
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things, it does nmake you well up inside, and you
don't have anywhere to turn to, and then you see,
when you read through all this stuff from Tul ane,
they do their best. You realize that sooner or
| ater sonmething is going to have to break it open

Anot her thing, I'mnot a political person
| don't really support politicians. | guess maybe
because | was an Internal Revenue Service officer
for over 21 years, and | got in the habit of not
participating in local politics, but I have to
appl aud the President, President Bush, because of
hi s stand agai nst nedical nalpractice litigation

I represented another nman, a doctor. His
wi fe had breast cancer, and he sued a doctor, Dr.
Abraham and he--but he brought his wife's
succession to ne. | said, "Well, I'll take your
wi fe's succession."”

He said, "What are your doubts? Wy do
you don't want to handle the nal practice suit
agai nst Dr. Abrahan®"

| said, "I tell you,"--and he was a

doctor--"1 don't want to handle it because |I'm not
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1 in the business of making noney, |'mjust

2 practicing law 'cause | like justice. | believe in
3 justice."

4 He said, "Well, you're saying that |I'm not
5 right.”

6 | said, "I'"'mnot saying that. |'mjust

7 saying that | don't want to have that kind of

8 case."

9 And he told nme, he said, "I agree with you
10 that ny wife would have di ed anyway fromt hat

11 breast cancer, but | think that if Dr. Abraham had
12 gi ven her the right prognosis, she would have--coul d have
13 lived longer." He got $500,000. Now,

14 that's why | agree with President Bush, because ny
15 wi fe had cancer, too, still has it. She has col on
16 cancer, but there's no way | would sue her doctor

17 for her having that cancer.

18 Al'l these things cone together, but

19 think that a prolonged investigation doesn't

20 enhance the i mediate progress. | don't think it's
21 going to cone, and that's ny major reservation. |

22 you're going to let the lawers get on television
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1 and pronote thenselves, you're going to |et class
2 action litigation continue--1 don't know anything
3 about asbestos litigation, but I saw it in here,

4 t oo, asbestos, but | know about sone of this other

5 litigation. | watch television, and | can see
6 | awyer promotion in there.
7 That's why I'min here. | want you all

8 do sonething, but | don't want it to be dragged

9 out . | want it to be done. And | don't want it to

10 be like it is now where a |l awer |like ne as to get

11 out and dig and find out what's been goi ng on

12 behind it. | think that | applaud the conmittee

13 for articles |like these on rul emaki ng.

14 | got another one in here, and |I appl aud

15 them for the way they go about it in a very

16 di gnified honorable manner, but it has to be done

17 nmore aggressively. That's what |'m saying to you

18 I"msorry | gave you ny little

19 introduction.

20 JUDGE ROBERTS: No, no. | appreciate that
21 very much. | just want to wrap up to make sure

22 under stand your position. W've already, on the
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electronic filing, you think it should be required.

MR VWH TE: Yes, sir.

JUDGE ROBERTS: And on the citation of the
unpubl i shed opi ni ons, you think they should be
cited?

MR VWH TE: Yes, sir.

JUDGE ROBERTS: GOkay. | just wanted to
make sure that we have them

MR VWHI TE: Those are ny two points. And
I think that when people read that opt out
provision, | think they'll feel nore confortable.
We don't want themto feel nore confortable. W
want them-and not only that, we want themto be
puni shed, and a judge--another judge in New
Oleans--1 think it was Ruckneyer (ph) or Mller,
or sonething like that and--he's off the bench now.
But you see, as | perceive it, if you can take the
bl ame away fromthe | awers who are the real
wrongdoers, the |awers, away fromthem and put it
on the judges, you're |eaving out mmjor
contributors to the crimnal actions. | don't want

that either. | think the lawers should be
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puni shed.

The last, final thing that | would like to
see is alimtation on contributions to | awers
political canpaign. Now, | have a client--1 had a
| awyer friend, a client who gave a judge $50, 000
for his canmpaign, and I went to himand talked to
him 'cause he and | were good friends. Hi s nane
was M. Kaiser, Roland Kaiser. He and | were very
good friends. | said, "M. Kaiser, you're a rich
| awyer. You got a big law firm Wy would you
gi ve him $50,000 to run?" He did for two judges.
And | said, "Why would you give it to those
fell ows?"

And he said, "I think they're the best nman
to be judges.” Now, | can't say that that is
wong, but I"'msaying that | wouldn't do it. And
the big law firnms and one of these articles that |
presented to the conference, one of these articles
they seened to indicate that the big ones that take
part in this program they don't say anything about
the average work-day | awer taking part. The only

peopl e that they make--it's not a strong pronotion
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by the big firms, but they indicate in here that
big firns have the nachinery to work in the
el ectroni c area.

And | saw that Hi ber Chase case versus
M crosoft case here.

JUDGE ROBERTS: Mm hmm

MR WHTE: And | saw Harris Trust and
Savi ngs & Loan versus Mdrgan Stanley in here. |
read all that stuff. Those cases might seemto
point the way to what's going to happen in the
future, but | don't think it's good enough to say
it wll ultimately happen. | think you should make
it happen. You can't sit around waiting for it to
happen, you got to force it to happen; otherwi se,
the Il egal profession will deteriorate even nore.

JUDGE ROBERTS: Well, thank you very nuch,
M. Wite, for those--

MR VWH TE: Yes, sir.

JUDGE ROBERTS: --thank you very nuch for
t hose thoughts and your views on the matters before
the conmittee based on your experience. W really

appreci ate your comng to Washington for it, and |
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think, if there are just any other comments before
you wrap up, we'd be happy to hear them

MR. VWHI TE: Yes, but there's one other
thing I--and again | got carried away and | didn't
mention, too, | had on ny list to discuss, just one
other little thing. One of these articles states
sonet hing that | have stated as one of ny key
things, and that is legislative action. |

mentioned it. One of these articles says the sane

t hi ng.

JUDGE ROBERTS: Mm hnm

MR VWHITE It says, "Legislative action
is necessary."” And | have an appoi nt nent schedul ed

with Congressnan Baker tonorrow at 2 o' cl ock where
I"'mgoing to tell himwhat | think they should be
doi ng.

JUDGE ROBERTS: Mm hmm

MR VWHITE If the ultimte requirement is
| egislative action, they should take it. And |
even went through a history of these |laws, the
committee, the judicial conference in 2001, and you

had act on it proud of that. 1999, and then the E-2
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Government Act of 2002, and your present work.
That's actually worrying ne. |I'mnot trying to
cast any reflection on that work, but what |I'm
trying to say: Is it good enough? That's the
question |I'masking. And | hope that's a

| egitimate question.

JUDGE ROBERTS: Well, it certainly is a
legitimate question, and we'll work very hard to
make sure that it is good enough.

MR WHTE Sir?

JUDGE ROBERTS: We'Il work very hard to
make sure that it is good enough.

MR VH TE: Oh, yes.

JUDGE ROBERTS: And then | appreciate your
com ng here today and giving the testinony, and |
appreci ate your subm ssions to the commttee before
comng here, and I'd like to thank you for
testifying before us today.

MR VWHITE: Ch, that's great. Thank you,
Your Honor.

JUDGE ROBERTS: Thanks very much, M.

Wi t e.
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1 MR VH TE: Yes, sir. At tines a |lawyer
2 "expl odes. "
3 (Whereupon, at 11:05 a.m the hearing was

4 concl uded.)

file:///C)/wp51/WPFILES/0125judi.txt (24 of 24) [2/2/05 4:04:42 PM]

24



	Local Disk
	file:///C|/wp51/WPFILES/0125judi.txt


